NONADMITTED INSURANCE
REFORM BULLETIN

TO: All insurers eligible to write nonadmitted insurance in West Virginia and all surplus lines licensees
FROM; Acting Commissioner Michael D. Riley
DATE: July 11,2011

RE: implementation of federal Nonadmitied and Reinsurance Reform Act in West Virginia

The purpose of this bulletin is to outline how nationwide regulatory changes will affect the placement and
taxation of nonadmiited insurance in West Virginia. The Nonadmitted and Reinsurance Reform Act of 2010
(“NRRA™), 15 U.S.C. §8201 ef seq., provides that only an insured’s “Home State” may require the payment of
premium tax for nonadmitted insurance. Moreover, the NRRA subjects the placement of nonadmitted insurance
solely to the statutory and regulatory requirements of the insured’s Home State and provides that only the insured’s
Hoine State may require a surplus lines licensee to be licensed to sell, solicit or negotiate nonadmitted insurance
with respect to such insured. 15 U.S.C. §8202(a), (b). “Nonadmitted insurance,” as defined in 15 U.S.C. §8206(9),
applies only to property and casuaity insurance (except workers’” compensation insurance).

The NRRA becomes effective on July 21, 2011, On July 1, 2011, a bill enacted by the West Virginia
Legislature and signed by Acting Governor Tomblin (SB 435) goes into effect. This bill, which amends the state
“Nonadmitted Insurance Act,” W. Va. Code §33-12C-1 ef seq., essentially incorporates the provisions of the NRRA,
For the purpose of this bulletin, the significant changes to state law are: (1) The establishment of a 4.55% “blended
rate” of taxation on surplus lines premium and fees, replacing the current taxes imposed by W, Va. Code §§33-3-14,
-14a & -14d (totaling 4%) and the .55% surcharge imposed by W. Va. Code §33-3-33; and (2) authorization for the
Insurance Commissioner to enfer into a national agreement for the allocation of surplus lines taxes collected on
policies covering muiti-state risks. The Commissioner is considering various options relative to a national allocation
agreement, but any decisions in that regard will be announced in future bulletins.

What is the insured’s Home State for purposes of a particular placement?

West Virginia is an insured’s Home State if the insured 1naintains its principal place of business here or, in
the case of an individual, the individual’s principal residence is here; the single exception to this is where 100% of
the insured risk is located outside West Virginia, in which case the insured’s Home State is the state to which the
greatest percentage of the insured’s taxable premium for that insurance contract is allocated. If West Virginia is
considered the insured’s Home State, only its requirements regarding the placement of such business will apply.

If mote than one insured from an affiliate group are named insureds on a single nonadmitted insurance
placement, West Virginia will be considered the Home State for that placement if West Virginia is the Home State
of the member of the affiliated group that has the largest percentage of premium attributed to it under such insurance
contract.

How will these rules be applied?

As set forth in an emergency rule in effect on July 1, 2011 (Title 114, W. Va. Code of State Rules, Series
20), the transition to the new taxation rules will be as follows:

5.3. Transition periods,
5.3.a. A policy with an effective date prior to July 1, 2011,
remains subject to the provisions of this rule in effect on June 30, 2011, with
respect 1o the applicable rates, allocation, remittance and reporting,




5.3.b. A policy with an effective date on or after July 1, 2011
and which is within a period that NIMA is not in effect in this state. is subject
[to] a tax of 4.55% on all premivim, which amount is pavable in the manner and
at such times set forth on the Commissioner’s website,

5.3.c. A policy wifth an effective date which is within a period
that NIMA is in effect in this state is subject to the provisions of subsections 5.1
and 5.2 of this section.

Subsections 5.1 and 5.2 of the rule refer to the allocation scheme under NIMA and the national “Clearinghouse” that
will be the agent carrying out the allocation activities on behalf of NIMA signatories, OIC's emergency rule, as well
as the comresponding proposed legislative rule, can be found on the OIC  website
hitp/hwww.wyinsurance.gov/LinkClick.aspx ileticket=xdU9pcsmabl %3 d&tabid=329&mid=889 and Secretary of
State’s website,

The laws of West Virginia, as of the effective date of a policy, will also apply to any modification to that
policy during the policy period, such as all endorsements (including risk- and premium-bearing endorsements),
installment payments and premium audits. New and renewal policies with effective dates on or after July 1, 2011,
and any modifications thereto, will be subject only to the laws of West Virginia if it is the Home State of the
insured.

What are the requirements for premium tax allocation and payment in this West Virginia?

As of July 21, 2011, the NRRA permits only the insured’s Home State to require the payment of premium
tax for nonadmitted insurance. However, because SB 435 accelerates NRRA’s provisions by incorporating them
into state law effective July 1, 2011, the amended version of W. Va, Code §§33-12C-1 ef seq. will apply to premium
tax due on mulii-state placements on and after that date.

OIC will to issue additional bulletins as necessary. Until additional bulletins are issued, however, the new
blended West Virginia tax rate of 4.55% should be applied to a// premium and fees for new and renewal policies on
nonadnitted insurance with effective dates on or after July 1, 201 ; this rate would apply to (1) all single-state (WV-
only risk) policies; and (2) all multi-state policies where West Virginia is the insured’s Home State. Directions
regarding the manner of making required filings will be placed on the OIC website in the near future,

Wihat are the license requirements for surpius lines licensees?

Only the insured’s Home State may require a surplus lines licensee to be licensed to sell, solicit or negotiate
nonadmitted insurance with respect to a particular placement. If West Virginia is the insured’s Home State, the
surplus lines licensee must be licensed in West Virginia. The NRRA provides that a state may not collect licensing
fees for surplus lines Heensees as of July 21, 2012, unless that state participates in the NAIC’s national insurance
producer database or any other equivalent uniform national database. 15 U.8.C. §8203, West Virginia participates
in the National Insurance Producer Registry (NIPR), which provides such a database; therefore, the payment of such
fees will remain the same,

When are the requirements for a diligent search and when is a diligent search not required?

Like most states, West Virginia requires a surplus lines licensee to perform a diligent search for coverage in
the admitted market before placing a surplus lines policy. The NRRA carved out an exception to this rule when
certain large insureds are involved, and West Virginia has incorporated this change into its Code. See W. Va. Code
§33-12C-5(b)(3) {effective July 1, 2011). With respect to any policy effective on or after July 1, 2011, a surplus
lines licensee seeking to procure or place nonadmitted insurance on behalf of an “exempt commercial purchaser” is
not required to perform a diligent search ift (1)} The surplus lines licensee has disclosed to the exempt commercial
purchaser that insurance may or may not be available from the admitted market that may provide greater protection
with more regulatory oversight; and (2) the exempt conunercial purchaser has subsequently requested in writing that
the surplus lines licensee procure or place such insurance from a nonadmitted insurer, Mirroring the definition in




the NRRA, “exempt commercial purchaser” is defined in W. Va, Code §33-12C-3(f) (effective July 1, 2011) as
follows:

"Exempt commercial purchaser” means any person purchasing commercial insurance that, at the
time of placement, employs or retains a qualified risk manager [defined at 15 UL.S.C. § 8206(13}]
to negotiate insurance coverage, has paid aggregate nationwide commercial property and casualty
insurance premiums in excess of $100,000 in the immediately preceding twelve months, and
meets at least one of the following criteria:

(1) Has a net worth in excess of $20 million;

(2) Generates annual revenues in excess of $50 million;

(3) Employs more than five hundred full-time or full-time equivalent
employees per individual insured or is a member of an affiliated group
employing more than one thousand enployees in the aggrepate;

(4) Is a not-for-profit organization or public entity generating annual
budgeted expenditures of at least $30 million; or

(5) 1s a municipality with a population in excess of fifty thousand
persons: Provided, That on January 1, 2015 and every five years thereafter, the
amounts in subdivisions (1), (2) and (4) of this subsection shall be adjusted to
reflect the percentage change for such five-year period in the Consumer Price
Index for All Urban Consumers published by the Bureau of Labor Statistics of
the federal Department of Labor.

Other new definitions can be found in the amended code and emergency rule.
What are the eligibility requirements for nonadmitted insurers?

The NRRA restricts the eligibility requirements a state may impose on nonadmitted insurers, See I5
U.S.C. §8204. For nonadmitted insurers domiciled in a U.S. jurisdiction, a licensee is permitted to place
nonadmitted insurance with such insurers provided they are authorized to write such business in their state of
domicile and maintain minimum capital and surplus of $15 million, OIC maintains a list of eligible insurers on its
wehsite, See http://www.wyinsurance.gov/LinkClick.aspx?fifeticket=6btPZLtwawe%3d&tabid=122&mid=679

For nonadmitted insurers domiciled outside the U.S., a licensee may place business with such insurers
provided the insurer is listed on the Quarterly Listing of Alien Insurers maintained by the International Insurers
Department of the NAIC.

i
DATED and SIGNED this f3 day of July, 2011 in Charleston, West Virginia for the State of West
Virginia.
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